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furnish such fringe benefits through al-
ternative equivalents as provided in
this section. If it furnishes equivalent
benefits or makes cash payments, or
both, to such an employee as author-
ized herein, the amounts thereof, which
discharge the employer’s obligation to
furnish such specified fringe benefits,
may be excluded pursuant to this Act
from the employee’s regular or basic
rate of pay in computing any overtime
pay due the employee under any other
Federal law. No such exclusion can op-
erate, however, to reduce an employ-
ee’s regular or basic rate of pay below
the monetary wage rate specified as
the applicable minimum wage rates
under sections 2(a)(1), 2(b), or 4(c) of
this Act or under other law or an em-
ployment contract.

§4.178 Computation of hours worked.

Since employees subject to the Act
are entitled to the minimum com-
pensation specified under its provisions
for each hour worked in performance of
a covered contract, a computation of
their hours worked in each workweek
when such work under the contract is
performed is essential. Determinations
of hours worked will be made in ac-
cordance with the principles applied
under the Fair Labor Standards Act as
set forth in part 785 of this title which
is incorporated herein by reference. In
general, the hours worked by an em-
ployee include all periods in which the
employee is suffered or permitted to
work whether or not required to do so,
and all time during which the em-
ployee is required to be on duty or to
be on the employer’s premises or to be
at a prescribed workplace. The hours
worked which are subject to the com-
pensation provisions of the Act are
those in which the employee is engaged
in performing work on contracts sub-
ject to the Act. However, unless such
hours are adequately segregated, as in-
dicated in §4.179, compensation in ac-
cordance with the Act will be required
for all hours of work in any workweek
in which the employee performs any
work in connection with the contract,
in the absence of affirmative proof to
the contrary that such work did not
continue throughout the workweek.
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§4.179

§4.179 Identification of contract work.

Contractors and subcontractors
under contracts subject to the Act are
required to comply with its compensa-
tion requirements throughout the pe-
riod of performance on the contract
and to do so with respect to all employ-
ees who in any workweek are engaged
in performing work on such contracts.
If such a contractor during any work-
week is not exclusively engaged in per-
forming such contracts, or if while so
engaged it has employees who spend a
portion but not all of their worktime
in the workweek in performing work
on such contracts, it is necessary for
the contractor to identify accurately
in its records, or by other means, those
periods in each such workweek when
the contractor and each such employee
performed work on such contracts. In
cases where contractors are not exclu-
sively engaged in Government contract
work, and there are adequate records
segregating the periods in which work
was performed on contracts subject to
the Act from periods in which other
work was performed, the compensation
specified under the Act need not be
paid for hours spent on non-contract
work. However, in the absence of
records adequately segregating non-
covered work from the work performed
on or in connection with the contract,
all employees working in the establish-
ment or department where such cov-
ered work is performed shall be pre-
sumed to have worked on or in connec-
tion with the contract during the pe-
riod of its performance, unless affirma-
tive proof establishing the contrary is
presented. Similarly, in the absence of
such records, an employee performing
any work on or in connection with the
contract in a workweek shall be pre-
sumed to have continued to perform
such work throughout the workweek,
unless affirmative proof establishing
the contrary is presented. Even where
a contractor can segregate Government
from non-Government work, it is nec-
essary that the contractor comply with
the requirements of section 6(e) of the
FLSA discussed in §4.160.



§4.180

OVERTIME PAY OF COVERED EMPLOYEES

§4.180 Overtime pay—in general.

The Act does not provide for com-
pensation of covered employees at pre-
mium rates for overtime hours of work.
Section 6 recognizes, however, that
other Federal laws may require such
compensation to be paid to employees
working on or in connection with con-
tracts subject to the Act (see §4.181)
and prescribes, for purposes of such
laws, the manner in which fringe bene-
fits furnished pursuant to the Act shall
be treated in computing such overtime
compensation as follows: ‘“‘In deter-
mining any overtime pay to which such
service employees are entitled under
any Federal law, the regular or basic
hourly rate of such an employee shall
not include any fringe benefit pay-
ments computed hereunder which are
excluded from the regular rate under
the Fair Labor Standards Act by provi-
sions of section 7(d) [now section 7(e)]
thereof.”” Fringe benefit payments
which qualify for such exclusion are de-
scribed in part 778, subpart C of this
title. The interpretations there set
forth will be applied in determining the
overtime pay to which covered service
employees are entitled under other
Federal statutes. The effect of section 6
of the Act in situations where equiva-
lent fringe benefits or cash payments
are provided in lieu of the specified
fringe benefits is stated in §4.177(e) of
this part, and illustrated in §4.182.

§4.181 Overtime pay provisions of

other Acts.

(a) Fair Labor Standards Act. Al-
though provision has not been made for
insertion in Government contracts of
stipulations requiring compliance with
the overtime provisions of the Fair
Labor Standards Act, contractors and
subcontractors performing contracts
subject to the McNamara-O’Hara Serv-
ice Contract Act may be required to
compensate their employees working
on or in connection with such con-
tracts for overtime work pursuant to
the overtime pay standards of the Fair
Labor Standards Act. This is true with
respect to employees engaged in inter-
state or foreign commerce or in the
production of goods for such commerce
(including occupations and processes
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closely related and directly essential
to such production) and employees em-
ployed in enterprises which are so en-
gaged, subject to the definitions and
exceptions provided in such Act. Such
employees, except as otherwise specifi-
cally provided in such Act, must re-
ceive overtime compensation at a rate
of not less than 1% times their regular
rate of pay for all hours worked in ex-
cess of the applicable standard in a
workweek. See part 778 of this title.
However, the Fair Labor Standards Act
provides no overtime pay requirements
for employees, not within such inter-
state commerce coverage of the Act,
who are subject to its minimum wage
provisions only by virtue of the provi-
sions of section 6(e), as explained in
§4.180.

(b) Contract Work Hours and Safety
Standards Act. (1) The Contract Work
Hours and Safety Standards Act (40
U.S.C. 327-332) applies generally to
Government contracts, including serv-
ice contracts in excess of $100,000,
which may require or involve the em-
ployment of laborers and mechanics.
Guards, watchmen, and many other
classes of service employees are labor-
ers or mechanics within the meaning of
such Act. However, employees ren-
dering only professional services, sea-
men, and as a general rule those whose
work is only clerical or supervisory or
nonmanual in nature, are not deemed
laborers or mechanics for purposes of
the Act. The wages of every laborer
and mechanic for performance of work
on such contracts must include com-
pensation at a rate not less than 1%
times the employees’ basic rate of pay
for all hours worked in any workweek
in excess of 40. Exemptions are pro-
vided for certain transportation and
communications contracts, contracts
for the purchase of supplies ordinarily
available in the open market, and
work, required to be done in accord-
ance with the provisions of the Walsh-
Healey Act.

(2) Regulations concerning this Act
are contained in 29 CFR part 5 which
permit overtime pay to be computed in
the same manner as under the Fair
Labor Standards Act.

(c) Walsh-Healey Public Contracts Act.
As pointed out in §4.117, while some
Government contracts may be subject



